March 6, 2015 Draft

JOINT POWERS AGREEMENT
POJOAQUE BASIN REGIONAL WATER AUTHORITY

This Agreement creating the Authority is entered into by, between, and among the
Parties, each acting as a public agency under the New Mexico Joint Pewers Agreements Act, as

of the date it is approved by the New Mexico Secretary of Finan Administration.

RECITALS

and

WHEREAS, in order to ensure a reliable firm supply of water to all users of the

Regional Water System, the powers and duties of the Authority shall be exercised consistent
with the terms and conditions of the Operating Agreement; and

WHEREAS, the Parties desire that the Authority have the power to carry out the

1
Pojoaque Basin Regional Water Authority JPA Draft
March 6, 2015



purposes and functions as authorized by the Act and as set forth herein in order to provide
integrated service throughout the Regional Water System, pursuant to Section 2.5.4 of the Cost-
Sharing Agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and obligations set forth
here and other good and valuable consideration, the receipt an y of which is hereby

acknowledged, the Parties agree as follows:

(D.N.M.).

Act 0

otherwise.
4, ”” means the_Pojoaque Basin Regional Water Authority created by this
Agreement and defined in Section 1.13 of the Cost-Sharing Agreement.

5. “Board” means the Authority’s Board of Directors.
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6. “Cost-Sharing Agreement” means that certain Cost-Sharing and System
Integration Agreement, signed by the parties on March 14, 2013.
7. “County” means the County of Santa Fe, a political subdivision of the State of

New Mexico.

8. “County Distribution System” has the same meanin rth in Section 1.5 of
the Cost-Sharing Agreement.

9. “Director”, in the context of quorum and

14.

2012, and signed by the Parties on March 14, 2013, in the Aamodt Case.
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ARTICLE 2 - AUTHORIZATION; FORMATION

Pursuant to the provisions of the Joint Powers Agreements Act (Section 11-1-1 through
11-1-7 NMSA 1978), the Parties hereby create the Authority, a separate legal entity organized

and empowered as set forth herein.

ARTICLE 3 - PURPOSES

A The Authority is organized for the purposes of*
1. Providing a firm and reliab tic, municipal,
industrial, irrigation, commercial and all other‘ap onal Water

System and as otherwise authorized by the Act;

this Agreement, the ement Agreement, the Cost-Sharing Agreement, the Operating
Agreement, and the Act.

ARTICLE 4 - DURATION

This Agreement shall continue in full force and effect unless terminated pursuant to

Article 24,
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ARTICLE 5 - POWERS

To the extent consistent with and subject to the Settlement Agreement, the Cost-Sharing
Agreement, the Act, and the Operating Agreement, the Authority is empowered and authorized:

A. To own, construct, operate, manage, and maintain the facilities of the Authority;

B. To construct, operate, manage, and maintain the Regi

C. To own, construct, operate, manage, and
treatment systems;

D. To acquire and dispose of real pr

necessary, desirable, and appropriate for the accompli

its powers;
E. To bill and collect payment Parties as required by the
Operating Agreement, provid 3 on from a water customer served

nforcement mechanisms for delivery and use of water,
provided tha i service to a water customer served from the County Distribution
System must conforg icies of the County and any suspension of service to a water
customer served from aPueblo Water Facility must conform to policies of the applicable Pueblo;

G. To establish policies and enforcement mechanisms with respect to use by Parties

in excess of their allocation;
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H. To make expenditures, incur debt and to pledge, assign or lease as security or
otherwise grant security interests in any or all of the Authority’s assets for the purpose of
financing construction, maintenance, replacement, improvements, and expansion of the facilities

of the Authority and to otherwise carry out the purposes of the Authority;

I To provide services to and lease to others any of the ’s assets;

J. To open and maintain bank accounts, and to i uthority’s funds, for its
benefit, to the extent and in the manner that County fu nder New Mexico
law;

K. To sell any of the Authority’s assets
excess, obsolete, or scrap;

L. ir: i orm functions consistent

any J

be controlled by the Board, which shall be composed of five (5) directors. Each Party shall
appoint one director. Each Party may establish its own qualifications for appointment of its

respective director and an alternate director to serve in the director’s absence.
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B. Terms of Directors. The term of each director shall be indefinite or as otherwise
determined by the Party appointing that director. A director shall continue to serve after
expiration of the director’s term until a successor has been appointed. Each director shall serve

at the pleasure of the Party that appointed the director and may be replaced at any time by formal

action of the appointing Party. A director shall be deemed to hav Igned upon missing three

consecutive duly called meetings of the Board, and the Boar, e written notice of such

Chairperson and Vice{Chairperson shall rotate among the Parties. Should the Chairperson and
Vice-Chairperson be absent from a meeting, the remaining directors shall elect a director to
perform the function of Chairperson at the meeting. The officers shall perform the following

respective functions:
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1. Chairperson. The Chairperson shall preside at all meetings of the Board,
shall execute documents and agreements on behalf of the Authority as authorized by the Board,
and shall otherwise represent the Board, as authorized by the Board.

2. Vice-Chairperson.  The Vice-Chairperson shall act in place of the

Chairperson in the event of the Chairperson’s absence or disability.

Board at convenient [gcations within the Pojoaque Basin, or at such other places within the

county of Santa Fe, and at times as shall be determined by the Board. Special meetings of the
Board may be called by the Chairperson or upon the written request of two or more directors on

ten days’ notice to the directors. Emergency meetings called to address emergency matters, as
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defined in the New Mexico Open Meetings Act, Chapter 10, Article 15, may be called upon not
less than one day’s notice; provided, however, that an emergency meeting may be called on less
than one day’s notice if each Party’s director or alternate will be present at the emergency

meeting. Directors may attend Board meetings by telephone or video conference, in accordance

with policies to be established by the Board. Board meetings sh compliance with the

o0 hirglor terminate or enter into, modify, or terminate the contract for the
general manager of thel Authority;
3. to approve delegation of any power of the Authority;
4. to borrow money in an amount in excess of $125,000 or to convey, pledge

or encumber any of the Authority’s assets;
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5. to enter into, terminate or modify the System Operator Agreement, the
Fiscal Services Agreement, or any contract for an amount greater than $125,000, exclusive of
applicable gross receipts tax or governmental gross receipts tax, with an entity that is not a Party

or entity controlled by a Party.

The Board may not engage in any activities that practically asingle

undertaking in two or more segments or phases for the purpos ing the necessity of

enter into, modify, or terminate a contract between the i e Party represented by

that director.

property or interests therein by the Authority; approve or disapprove all Authority contracts,
including contracts with consultants, engineers, legal counsel, and for other services but
excluding employment contracts delegated to the general manager; and to exercise or delegate

the powers of the Authority and duties of the Board in accordance with this Agreement .
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J. Committees. The Board may establish such advisory committees of the Board as
it deems appropriate. Any action proposed by a committee shall be advisory only unless and
until presented to and approved by the Board.

ARTICLE 7 - GENERAL MANAGER

The Authority shall hire and set compensation for a gener r and may authorize

such other employment positions as the Board deems necess t as otherwise provided

and administrative services for the Authority.
B. Pursuant to Section 3.4 of the Cost-Sharing Agreement, to the extent authorized
by law, the Authority shall provide an employment preference to qualified members of the San

lldefonso Pueblo community, with second priority provided to members of the other Pueblo
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Parties, for construction, operation and maintenance of facilities located within San Ildefonso
Pueblo.
C. Taxes, Fees, and Special Assessments. Neither the Authority nor any of the

Parties may impose any taxes, fees, or special assessments on water produced or services or

activities undertaken by the Authority for delivery to the Parties, tax, fee, or special

This section does not prohibit any taxes, fees, o i imposed by a Party

pursuant to this paragraph shall be open to inspection at any reasonable time by the Parties, their
accountants, and agents.
D. The Authority shall prepare and present such reports as may be required by law,

regulation or contract to any governmental agency, and shall also render to the Parties, at reasonable
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intervals, such reports and accounting as the Parties may from time to time request.

ARTICLE 10 - FISCAL AGENT

A. The Authority may enter into a Fiscal Services Agreement with a Fiscal Agent to

provide procurement, payroll, financial and accounting, record keeping, and other fiscal and

administrative services as determined by the Board.

B. The initial Fiscal Agent shall be the County. T, ervices Agreement with

the Agreement shall not terminate on less than one except for the

terminates the Fiscal Services

disburse all funds on bghalf of the Authority, at the direction of the Board. The Fiscal Agent and
the Authority may contract for additional services (including procurement services). In
performing any procurement services, the Fiscal Agent shall abide by Section 3.4 of the Cost-

Sharing Agreement, which requires that, to the extent authorized by law, the Authority provide
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an employment preference to qualified members of the San Ildefonso Pueblo, with second
priority provided to members of the other Pueblo Parties, for construction, operation and
maintenance of facilities located within San Ildefonso Pueblo.

D. The Fiscal Agent may receive reasonable compensation for fulfilling the duties

required herein as agreed to by the Parties to the Fiscal Services
Fiscal Services Agreement.

E. The funds of the Authority shall be he

or third parties. All contributions of and other pa

2. e General Manager shall have general supervisory authority over
employees of the Authority.
3. The General Manager shall recommend to the County, consistent with the

County's personnel rules and any applicable collective bargaining agreement, the hiring, firing
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and disciplining of all employees of the Authority.

ARTICLE 11- ANNUAL BUDGET AND FINANCIAL PROVISIONS

A. Each Party shall contribute its share of the amount necessary to meet the

Authority’s operating expenses. Pursuant to paragraph 2.5.7 of the Cost-Sharing Agreement and

Agreement to be executed by the Parties.

B. The Authority’s operations and expense

Parties. The F

ies may prov

written comments on the General Manager’s proposed budget to
the Board, copies 0 all be provided to the General Manager and the other Parties. The
Board shall thereafter approve and adopt a budget after considering the written and oral comments
of the General Manager and the Parties, making such changes to the General Manager’s proposed

budget as the Board deems appropriate. In the event that the annual budget is not approved prior

to commencement of the fiscal year, the prior year’s budget shall constitute the budget for the
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fiscal year without further action of the Board until such time as the Board adopts a budget for the
fiscal year. By the beginning of each fiscal year, each party shall (i) appropriate adequate funds to
meet its financial obligations to the Authority as reflected in the Authority’s budget for the fiscal

year or (ii) give notice to the Authority and other Parties that it has failed to do so.

D. Any amendments increasing the annual budget in to re than five percent
shall require approval of all the Parties.
E. The Authority may invest its funds only y applicable laws
F. No Party shall have any liability for the ther obligations of the Authority

incur such liability accompanied

ARTICLE 12- REGIONAL WATER SYSTEM OPERATOR

A The Authority shall enter into a System Operator Agreement with the County to
serve as System Operator and be responsible for the operation, maintenance and repair of the

Regional Water System. The County shall cooperate with the U.S. Bureau of Reclamation in
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training and certification of employees to achieve a smooth transition for operating the Regional
Water System and for the purpose of Article 7.B of this Agreement.
B. The System Operator Agreement with the County (and any subsequent System

Operator Agreement) shall provide that it cannot be terminated by either the Authority or the

System Operator on less than two (2) years’ notice except for the giaterial breach thereof; and

provided further that, if the Authority terminates the Sys or Agreement with the

ng billing and collection and suspension of service
for System shall apply, as provided in Article 5.F —-E,
y is the System Operator.

ator Agreements shall provide employment preferences in
accordance with Section 3.4 of the Cost-Sharing and System Integration Agreement, which
requires that, to the extent authorized by law, employment preferences be given to qualified
members of the San Ildefonso Pueblo community, with second priority provided to members of

the other Pueblo Parties, for construction, operation and maintenance of facilities located within

17
Pojoaque Basin Regional Water Authority JPA Draft
March 6, 2015



San lldefonso Pueblo
E. If the System Operator Agreement is terminated and the County no longer serves
as System Operator, the Authority may enter into an agreement with any one of the following to

serve as System Operator: (1) one of the Pueblo Parties; (2) the Authority; or (3) another entity,

as determined by the Authority.

ARTICLE 13— INSPECTION OF PUB

The services provided by the Fiscal Agent un i Agreement shall

t. seg., on

sovereign immunity, except as expressly provided in Article 18 of this Agreement. Nothing in
this Agreement shall be construed as a waiver, express or implied, of the sovereign immunity of
the Pueblo de San lldefonso, the Pueblo of Pojoaque, the Pueblo of Nambé, or the Pueblo of

Tesuque except as expressly provided in Article 19.
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B By entering into this Agreement, none of the Parties shall be responsible for
liability incurred as a result of the Authority’s or another Party’s acts or omissions.
C Any liability incurred by the Authority is subject to the immunities and limitations

of the New Mexico Tort Claims Act, Sections 41-4-1, et seq., NMSA 1978, as amended.

D. This Agreement does not modify, in any way, the Pafties” habilities or sovereign
immunity as to third parties, which is governed by federal law, including the New
Mexico Tort Claims Act. No provision in this Agree s any provision of

the New Mexico Tort Claims Act.

2 'of the Act shall set forth the

E. The Operating Agreement required by

financial obligations of each Party for theaRegi and shall provide for a limited
waiver of sovereign immunity of each Pea ement of such financial
obligations.

ARTICLE FEICER LIABILITY; INDEMNITY

the Authority for personal liability and for reasonable expenses, costs and attorney’s fees

incurred by them or any of them in connection with the defense of any action, suit or proceeding,

civil or criminal, to which any of them might be made a party by reason of being or having been
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a director or officer acting in good faith, to the fullest extent permitted by federal law or by the
New Mexico Tort Claims Act, as amended, or by any successor section. Subject to the liability
of such officer or director to the Authority in the event that a court of competent jurisdiction

determines that indemnification is inappropriate or unlawful, an officer or director shall have the

right to be reimbursed for his or her reasonable costs of defense as aresincurred.

C. The indemnification provided for in this Artic self-executing and does
not independently provide officers and directors
Indemnification shall only be provided and be
adopted by the Board, which shall include notice ts“as well as the right of the

Authority (or its insurance carriers) togeontrol the defens resolution of claims brought

against officers and directors.

including
coverage.

B. ority shall purchase insurance for the directors and officers of the Board
and the Authority against any suit which may be brought against them in connection with their
duties under this Agreement.

C. The Authority shall carry and maintain fire and extended insurance coverage on
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all Authority buildings, structures and improvements, and on upon all of the contents and other
personal property.
D. The Authority shall also carry and maintain workers' compensation insurance (or

create and administer a program of self-insurance approved by the Director of the Workers'

Compensation Administration) in accordance with the New Mexico 's Compensation Act,
NMSA 1978, Sections 52-1-1 et seq., if applicable.

E.

in the public, any member thereof, or any person or other entity, any rights whatsoever such as,
but not limited to, the rights of a third-party beneficiary, or to authorize anyone not a party to this
Agreement to maintain a suit for any claim whatsoever pursuant to the provisions of this

Agreement.
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ARTICLE 19 - ARBITRATION AND OTHER METHODS OF
ALTERNATIVE DISPUTE RESOLUTION

A. The Parties agree to submit any and all issues, disputes and controversies of every
kind and nature between or among the Parties regarding this Agreement to binding arbitration by

three arbitrators in accordance with the provisions below, includin t not limited to issues,

disputes and controversies as to the existence, construction, vali interpretation or meaning,

all arbitrators' fees a expenses shall be borne equally by all the Parties.

E. The arbitration hearing shall be held at such time and place within the county of
Santa Fe as designated by the arbitrators on at least 20 days' written notice to the Parties.
F. The award rendered by a majority of the arbitrators appointed pursuant to this

Agreement, including an award that quantifies and requires a Party to pay its proportionate
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contribution under Article 11 of this Agreement pursuant to an approved budget of the Board and
lawful appropriations made by the Party, shall be final and binding on all Parties to the
proceeding, and the Parties agree to be bound by such award. The Parties shall comply with such

award within thirty (30) days of the date thereof or such other time as the majority of arbitrators

may specify.

G. The Parties waive their sovereign immunity o its brought in the United

their right to file St , state, and tribal court to resolve any issue, dispute or controversy
that is subject to arbitration under this Agreement. The Parties stipulate that the arbitration
provisions of this Agreement shall be a complete defense to any suit, action, or proceeding

instituted in any federal, state, or tribal court or before an administrative tribunal with respect to
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any controversy or dispute arising during the period of this Agreement and which is arbitrable as
set forth in this Agreement.
J. The arbitration provisions of this Agreement shall survive the termination or

expiration of this Agreement.

K. Nothing contained in this Agreement shall be deem e the arbitrators any

ubtract from any of the

Article shall preclude the Parties from resolving any differences
that arise throug iati informal discussion, or other non-binding methods of dispute
resolution. The Parties agree that prior to resorting to arbitration as set forth above they shall use

their best efforts to resolve any dispute by such non-binding and informal means.
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0. Nothing contained herein shall be interpreted as constituting a waiver, express or
implied, of the sovereign immunity of any Party except as expressly provided in paragraph G of
this Article.

ARTICLE 20 - AMENDMENTS

This Agreement may only be amended by a mutual writte eement of all the Parties.
No amendment shall be effective until approved by the Ne ecretary of Finance and
Administration.

ARTICLE?21-S

The provisions of this Agreement shall be inter construed so as 4o be consistent

with all applicable laws. If any part ofjthis Agreement is ed unlawful, void, voidable or

violate the €0 ant Agreement, or the Cost-Sharing Agreement.

eement shalltbe in full force and effect upon execution of this Agreement by all

of the Parties and y the New Mexico Secretary of Finance and Administration. This
Agreement may be exeeuted in counterparts, which shall be effective as if all signatures were
affixed to one original document. This Agreement shall be binding upon and inure to the benefit
of the Parties and their respective representatives, successors, and assigns. This Agreement

contains the entire agreement between the Parties with regard to the matters set forth herein. In
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construing or interpreting any ambiguity in this Agreement, no presumption shall be made in
favor of, or against, any Party or Parties.

ARTICLE 23 — NOTICES

Any notice, demand, request, or information authorized or related to this Agreement shall

be deemed to have been given if mailed (return receipt requested elivered or faxed as
follows:

To The County:

Fax: 505.992.30

With A Copy To: ounty Manager

a Fe, New Mexico 87504
Phone: 505.986.6279
ax: 505.986.6362

eblo of Nam

TO

Phone:
Fax:

With A Copy To:

Phone:
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Fax:

To Pueblo of Pojoaque:

Phone:

With A Copy To:

Office of Go
02 Tunyo Po

To Pueblo de San
lldefonso:

With A Copy To:

o Pueblo o

Phone:
Fax:
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ARTICLE 24 - TERMINATION

A. The Parties may terminate this Agreement only upon satisfaction of all of the
following conditions:

1. written approval by the governing body of each Party; and

2. approval by an Act of Congress or if on e of the conditions

precedent set forth in Section 623 of the Act have not been the applicable deadline

set forth therein.

ARTICEE 26 — NON-APPROPRIATION CLAUSE

So as to comply with NMSA 1978, Section 6-6-11 (1968) and N.M. Const., art. 1X,
Section 10, the County’s obligations in future fiscal years are contingent upon sufficient
appropriations and authorizations being made by the Board of County Commissioners of the

County. The County is expressly not committed to expenditure of any funds until such time as
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they are programmed, budgeted, encumbered and approved for expenditure. The County’s
decision as to whether sufficient appropriations and authorizations have been made shall be
conclusive and binding on the other Parties.

ARTICLE 27— COMPLIANCE WITH LAWS APPLICABLE TO THE COUNTY

The Authority shall exercise its powers and conduct its ope accordance with all
laws applicable to the County.
Signatures below show approval of the terms is Joi greement by each
government.

PUEBLO OF POJOAQUE ANMLDEFONSO

Joseph M. Talachy, Governor

PUEBLO oF NAMBE TESUQUE

Mark Mitchell, Governor
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Appendix

An Act
This Act may be cited as “The Claims Resettlement Act of 2010.”.

TITLE VI—AAMODT LITIGATION
SETTLEMENT

Subtitle A—Pojoaque Basin R—egim_lal
Water System

a\ W
SEC. 612. OPERATING AGREEMENT.

(a) IN GENERAL.—The Pueblos and the County shall submit
to the Secretary an executed Operating Agreement for the Regional
Water System that is consistent with this title, the Settlement
Agreement, and the Cost-Sharing and System Integration Agree-
ment not later than 180 days after the later of—

(1) the date of completion of environmental compliance
and permitting; or

(2) the date of issuance of a final project design for the
Regional Water System under section 611(b).

(b) APPROVAL.—The Secretary shall approve or disapprove the
Operating Agreement within a reasonable period of time after the
Pueblos and the County submit the Operating Agreement described
in subsection (a) and upon making a determination that the Oper-
ating Agreement is consistent with this title, the Settlement Agree-
ment, and the Cost-Sharing and System Integration Agreement.

(¢) CONTENTS.—The Operating Agreement shall include—

(1) provisions consistent with the Settlement Agreement
and the Cost-Sharing and System Integration Agreement and
necessary to implement the intended benefits of the Regional
Water System described in those documents;

(2) provisions for—

(A) the distribution of water conveyed through the

Regional Water System, including a delineation of—

(i) distribution lines for the County Distribution
System;
(ii) distribution lines for the Pueblo Water Facili-
ties; and
(iii) distribution lines that serve both—
(I) the County Distribution System; and
(IT) the Pueblo Water Facilities;
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(B) the allocation of the Regional Water System
capacity;

(C) the terms of use of unused water capacity in the
Regional Water System;

(D) terms of interim use of County unused capacity,
in accordance with section 614(d);

(E) the construction of additional infrastructure and
the acquisition of associated rights-of-way or easements
necessary to enable any of the Pueblos or the County
to fully use water allocated to the Pueblos or the County
from the Regional Water System, including provisions
addressing when the construction of such additional infra-
structure requires approval by the Authority;

(F) the allocation and payment of annual operation,
maintenance, and replacement costs for the Regional Water
System, including the portions of the Regional Water
System that are used to treat, transmit, and distribute
water to both the Pueblo Water Facilities and the County
Water Utility;

(G) the operation of wellfields located on Pueblo land;

(H) the transfer of any water rights necessary to pro-
vide the Pueblo water supply described in section 613(a);

(I) the operation of the Regional Water System with
respect to the water supply, including the allocation of
the water supply in accordance with section 3.1.8.4.2 of
the Settlement Agreement so that, in the event of a short-
age of supply to the Regional Water System, the supply
to each of the Pueblos’ and to the County’s distribution
system shall be reduced on a pro rata basis, in proportion
to each distribution system’s most current annual use;
and

(J) dispute resolution; and
(3) provisions for operating and maintaining the Regional

Water System facilities before and after conveyance under sec-
tion 611(h), including provisions to—

A

(A) ensure that—

(i) the operation of, and the diversion and convey-
ance of water by, the Regional Water System is in
accordance with the Settlement Agreement;

(ii) the wells in the Regional Water System are
used in conjunction with the surface water supply of
the Regional Water System to ensure a reliable firm
supply of water to all users of the Regional Water
System, consistent with the intent of the Settlement
Apreement that surface supplies will be used to the
maximum extent feasible;

(iii) the respective obligations regarding delivery,
pag,(iment, operation, and management are enforceable;
an

(iv) the County has the right to serve any new
water users located on non-Pueblo land in the Pojoaque
Basin; and
(B) allow for any aquifer storage and recovery projects

that are approved by the Office of the New Mexico State
Engineer.
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(d) EFFECT.—Nothing in this title precludes the Operating
Agreement from authorizing phased or interim operations if the
Regional Water System is constructed in phases.
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